FJobn Earl of Kildare, Son, Heir : Sir Arthur Shaen, Baronet), = 
| App ellant. Son, Heir and Adminiſtrator of Reſpondent; : 


and Iſſue in taile of Yentworth, late 
Far! of Kildarè, and Elizabeth Coun- 
teſs of Kildare, this W.ife, . 


Sr Fames Shaen, deceaſed, + 


* 
* * 
4 by 
| 
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bad between the ſaid Mentworth Eatl of Kildare, and the Lady Elizabeth, one of the Daughters of the ſaid Earl Sf Clark, 


i Month. 'Þ Me 4 1 5 5 WE | 3 : 1 2 ate 1 3 JN, | 5 : A 3 3 . 5 f 1 ; 1 . 
es. B Artieles made between Wentworth late Fatl of Kildare, and John Earl of Clare, in Conſideration of a Marriage to bs 


n. By Leaſe and Releaſe a Settlement was then accordingly made and executed 


An. 1663. On Earl Wentwerth's deceaſe, by virtue of the ſaid Marriage Settlement all 


; and of 6000/7. Marriage Portion paid with her to the ſaid Earl Wentworth, He was to ſertle his Mannors and Lands, in 
D. ſuch manner, That he was to be but Tenant for lite, remainder to the firſt and every other Son, of that Marriage in taile 

Male (and particularly of the Eands in queſtion.) age lg ne a de Lo 441.0 oe g 

15 Apr. 1658. The Marriage was hid: And „/ DE Oh Ch 5 NN 

| ma by E. Wentworth, whereby the Lands in queſtion, 

1658. called Nillinure and Bellingclongh in the County of Weſtmeath (inter alia) 19 83 

; | Mere ſettled to the uſe of E. Wentworth for life, and from and after his deceaſe to his eldeſt Son, and all other Sons of that Mar- 

riage in taile male. e | % „ | 

| | his Mannors and Lands, (and particularly the Lands 

in queſtion) veſted in and came to the Appellant John Earl of Kildare, as iſſue in taile, and eldeſt Son of that Marriage: 

 - Sir Arthur Shaen, upon pretence that Earl Wentworth the Appellants late Father had | 00 5 


ze Dec 1656. For 1250 J. Leaſed to Sir Ja. Saen the Lands in queſtion for 41 years at 1101. per Aunum Rent. Which (if ſo) that Leaſe 


A Dec: 1659. Earl Wentworth for 450 J. made another Lea 


expired in anno 1697. And that afterwards 


ſe of the ſame Lands to John Humphryes for 99 years at 100 J. per am. Rent: And that 
W 22  FEarl Wentworth, together with John Earl of Clare, and Robert Boye Eſq; for 1000 J. conveyed the Fee of the ſame Lands to the 


late E. of Angleſey and others, and that both the 99 years term and Fee were truſts for Sir James. 


An. 1696 Sir Arthur Shaen (without making the Appellant E. Jobn a party) ane ee een in Ireland, only againſt Ni- 15 
I nds III. 
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liam Handcock and Leonard Hatfeild (the Appellants Tenants of the, Lands, ii. queſtion Lo compel them to attorn Tenants to 
him, and to pay him the Rents of the premiſſes, incurred ſince the Isch of March 1686. and the 
have the poſſeſſion of the Lands in queſtion decreed him. 


8 8 1 e . 5 5 
And altho the faid Handi ock and Hatfeild (the Appellants Tenants) in their Anſwer to the Reſpondents ſaid Bill, Inſiſted on 
the Appellants Title, by the ſaid Marriage Settlement, and that they- were thbn Tenants to im 3 5 . 
let notwithſtanding, on the hearing that Cauſe, and on producing and proving the Appellants Deeds of Settlement and Title: 
$ Feb. 1699+ That Court, without ever calling or hearing the Appellant, or giving him any opportunity of making out his undoubted right - 
and title to the Lands in queſtion, Decreed Sir Arthur the poſſeſſion of the Appellants Freehold Eſtate, and that the Appellants 
| Tenants ſhould pay to Sir Arthur the Rents thereof, incurred fince the 25th of March 1686. —__ 5 | 
Which Decree is very injarious to the Appellant, and not warrantable, For that Hut, „ 
fa An 168 Alloon as the Appellant came of Age he exhibited his Bill againſt the ſaid Sir Jauer Sheer, to diſcover his p | 
what Conſiderations; and againſt Handcock and Hatfeild to produce their Leaſe, and pay him their Rents; but Sir James, tho 
hase lired 12 years after 3 1695.) he never thought fit to Anſwer, well knowing that his pretences were tor no Conſiderations: 
And Handcoch and Hatfeild ſet up Incumbrances prior to the Appellants Settlement; by means wherebf, and by taking Ad- 
Vantage of the Appellants Abſence, be hath been kept out of poſſeſſion and out of his Rents for near 15 years. 5 
I bere is no proof in the Cauſe that Sir James paid either the 1250 J. Conſideration, or the 110 J. per annum Rent, mentionec 
in the 41 years Leaſe z or the 450 1. Conſidetation, or the 1001. per annum Rent, mentioned in the Leaſe for 99 years, or that 
Sir James Shaen wes ever in poſſeſſion by virtue of either of the (aid Leaſes. 3j ® ord] - aces 
Nets. It appears by this Appellants Marriage Settlement (to which Sir Jauer Shaex mult be preſumed to be privy ( as having married 
this 1 Aunt, and been acquainted with the Settlements of the Family) that Earl Weumorth was only Tenant for life, 
and had no power to make the Leaſe for gg years, or the Conveyance of the Inheritance in anno 1660. © 5 1 5 


It appears, that altho Sir James Shaer lived from 1656 to 1695, near 40 years after his pretended Titles, yet he never had 

any poſſeſſion under any of them, or ever received any Rent of the premiſſes in queſtion, in any other manner than as Handcock 
deraied and applied the Rent towards ſatisfaction of a Debt due to him on Bond from Sir James Shaen, © HER 

| However, it could by no rules of Law or Equity be juſtified that this Appellants Title of Free-hold, that appeared to be ſet- 

tled on ſo valuable a Conſideration as Marriage, and a Marriage Portion, ſhould be determined in Equity without a Tryal at 

Law ; or this Appellant being made a Felge that he might have had an opportunity of being heard, and conteſting Sir Arthur's 

unhecard of Claims and pretences: And that the Appellants Tenants ſhould be decreed to deliver poſſeſſion, and pay 15 years 

© Arrears of Rent of the premiſſes to the Reſpondent : When, as it did not, and could not appear, that Sir Arthur had any juſt 
_- Titleeither in Law cr Equity, either to the Poſſeſſion or Rents, or can the Tenants be indemnified, until this Appellant was 

made a party, and his Title determined.  _ | | | | - | 


ces, and for 


Therefore it ſeems highly unreaſonable and unjuſtifiable, for a Court of Equity, upon ſuch ſtale demands, and concealed ti- 
fles,” (whieh were avoided to be juſtified, by Sir James Shaer's refuſing to put in an Anfwer to the Appellants Bills, to diſcover 
what Deeds were'made to him, and upon what Fruſts, and for what Conſiderations) to Decree this Appellants Tenants to deli- 
ver poſſeſſion, and pay 15 years Rent arrear, without this Appellant's being made a party, and heard 5 When by both Bill and 
Anſwer, and the proofs in the Cauſe, It fully appeared that the only queſtion was, whether this Appellant or Sit Arthur Shaen 
was entitled to the Poſſeſſion and Rents of the premifles. If ſuch proceedings may be admitted, Lords and Landlords, Free- 
holds and Taheritances, during their Infancies and Travels, may, by Decrees, be determined, on Tenants Anſwers, Defaults, 
Combinations, or the inſufficiencies of their proofs, when it may be impoſſible for them to make out their Landlords titles, or 
the Settlements of Families, which are not in their hands. 5 „ 


All which Proceedings of the ſaid Reſpondent, and the ſaid Decree thereon made, in a Court of Equity, to deprive the Ap- 
Pellant of his Freehold Eftat?,” without hearing what he could object againſt the Reſpondents Dzmands,and the ſame being con- 
wary (as the Appellant humbly conceives) againſt all methods of Prececdings in the Courts of Law and Equity,to determine, and 
thereby bave an opportunity allowed 
of Judicature will in their great Wiſ- 


diſpoſe of the Appellants juſt right, without his being firſt duly ſummoned to appear, and 
him, fer the defence of his Title * And therefore the Appellant hopes this ſupreme Court 
dom relizve the Appellant in fuch manner as the nature of his Caſe ſhall require 


grotving Rents thereof, and ton 


„ | 


